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     ORDER 

 

Per  Dr. B. R. R. Kumar, Accountant Member: 

 
 

This Miscellaneous Application is arising out in ITA No. 

7692/Del/2018 vide order dated 06.02.2019. 

 
2. The assessee is engaged in the business of Trading and 

Export of processed and non-processed edible products during 

the year. The sale off the assessee was increased from Rs.8.23 

Crores to Rs.58.81 Crores. The Assessing Officer held that there 

was more than 700% growth whereas the GP went down by 

2.3%. Before the AO, the assessee explained that the reason 

was due to computation in the market.  
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3. On going through the facts, the Assessing Officer held as 

under: 

 

“I am not satisfied with the submission of the assessee that due 

to competition in the market when the sales increase more than 

700%. In the absence of proper submission and details, I 

disallow a sum of Rs.2,00,000/- to cover the leakage in the 

trading results and is added to the income of the assessee.” 

 

4. The Assessing Officer further made addition of Rs.5.14 

Crores on account of “sundry creditors” which is the total 

outstanding amount under the head “sundry creditors” owing to 

non-furnishing of confirmations in response to the notices 

issued u/s 133(6) of the Income Tax Act, 1961. While the 

notices have been issued to the “sundry creditors” of value of 

Rs.2.58 Crores out of which replies have been received from the 

creditors to the tune of Rs.1.30 Crores, the addition should be 

rightly of Rs.1.28 Crores only which stands corrected by the ld. 

CIT(A). This is an apparent error in the Assessment Order. From 

the record, we find that the fact of non-receipt of the response 

from the “sundry creditors” has not been intimated to the 

assessee neither any show cause notice has been issued before 

making the addition which is a clear infraction of the principles 

of natural justice. 

 

5. Further, we also find that the Assessing Officer made 

disallowance of Rs.2 lacs owing to a low gross profit and also 

Rs.5 lacs on account of unverifiable purchases. At this juncture, 

we would like to mention that once an amount has been added 

on account of trading results and on account of gross profit & 

purchases, thus, determining the total profit for the year, no 
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further addition on account of “sundry creditors” which 

constitutes a part of purchases cannot be made in principle.  

 

6. During the proceedings, the ld. CIT(A) corrected the 

addition made on account of “sundry creditors” and confirmed 

the addition of Rs.1.27 Crores.  

 

7. The matter came before the Tribunal, the Tribunal vide 

order dated 06.02.2019 confirmed the order of the ld. CIT(A) 

and held that the “ ld. Counsel for the assessee submitted that the 

matter be remanded back to the ld. CIT(A) for issuing fresh notice 

u/s 133(6) of the Income Tax Act and summons u/s 131 off the I.T. 

Act to all the parties to verify the transactions.”  

 

8. The Tribunal after observing that the assessee failed to 

produce any documentary evidences and confirmations from the 

creditors affirmed the order of the ld. CIT(A). (para no. 10) 

 

9. Aggrieved with the order of the Tribunal, the assessee filed 

MA seeking rectification of the order u/s 254(2). The main 

contention of the ld. AR was that the Tribunal ignored his 

arguments which are as under: 

 

• It was never argued to remand the matter back to the file 

of the ld. CIT(A) for issuing fresh notice. No due 

cognizance was given to the arguments taken up during 

the hearing that…  

• The AO did not issue any show cause notice and did not 

confirm with the same, therefore, no cognizance of these 

notice could be taken and therefore, the additions made 

becomes unsustainable and should be deleted. 

• The fact that non-compliance of Section 133(6)/131 was 

never confronted to the assessee and no opportunity was 
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given to the assessee, which can be deciphered from para 

2 page 8 of the Assessment Order. 

• Non-consideration and non-adjudication of this argument is 

an error apparent from record. 

 

10. Further, referring to the page no. 11 of the order of the 

ITAT, the assessee has taken up another ground of rectification 

which is as under: 

• One of the reasons for confirming the addition by the 

Tribunal is that no confirmations were filed before the AO 

and even before the ITAT. (page 11) 

• The AO never asked the assessee to file confirmations. 

• It was contended before the ITAT that the only reason for 

making the addition by the AO was non-compliance of 

Section 133(6)/131. 

• The AO never mentioned the confirmation or lack of it as 

the reason for addition, for that matter, the confirmations 

were never asked at any stage by the AO. Similarly, the ld. 

CIT(A) has also never asked for confirmations and hence 

there was no occasion to file the same before the Tribunal. 

•  Page no. 8 para no. 2 clearly mentions that “as other 

creditors not attended on the above dates and this is a time 

barring assessment, I have no other alternative but to 

complete the assessment by 31.12.2016” clearly proves that 

no opportunity was given to the assessee. 

 

11. Vide order dated 27.02.2020, the MA filed by the assessee 

has been dismissed ex-parte holding that “since the counsel of 

the assessee failed to fi le an Affidavit in support of the MA which 

clearly reveal that false averments have been made in the 

Miscellaneous Application”.  
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12. Aggrieved with the dismissal of the MA by the Tribunal, the 

assessee filed writ before the Hon’ble High Court of Delhi. The 

Hon’ble Court vide order dated 23.07.2021 directed the Tribunal 

to hear the MA afresh.  

 
13. During the hearing before us, the ld. Counsel has 

reiterated the arguments taken up in writing earlier and also 

filed Affidavit in support of his arguments. We have gone 

through the entire record before us and the contentions of the 

assessee with regard to the sequence of events took place 

during the proceedings before the Revenue authorities and 

before the Tribunal. Based on the facts on record, the Affidavit 

of the Counsel, contents of the order of the Revenue, 

arguments taken before us, we hold it to be a fit case to recall 

the order dated 06.02.2019. The case is fixed for hearing on 

23.11.2021. 

 

14. No separate notice would be issued. 

 

15. In the result, the Miscellaneous Application of the assessee 

is allowed. 

Order Pronounced in the Open Court on 27/10/2021. 

  

 Sd/- Sd/- 

    (Kul Bharat)                                  (Dr. B. R. R. Kumar) 

 Judicial Member                               Accountant Member 
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