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ORDER 

PER : BENCH 

 

Both, i.e. stay application as well as income tax appeal are fixed for 

hearing today before the ITAT. With the consent of the ld. counsel of the 

assessee as well as ld. DR of the Revenue, both i.e. the S.A. and the appeal 

itself are taken for hearing.  

2.  The hearing of the appeal was concluded through video conference in 

view of the prevailing situation of Covid-19 Pandemic.  
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3. Firstly, we take ITA No. 110/Jodh/2020 for deciding the issue 

because once the income tax appeal is being decided then S.A. which is 

arisen from income tax appeal, will automatically decide. This is an appeal 

filed by the assessee against the order of the ld. CIT(A)-2, Jodhpur dated 

27-02-2020 for the A.Y. 2016-17, wherein the assessee has raised the 

following grounds of appeal: 

“1.  On the facts and circumstance of the case, the ld. CIT(A) has erred in 

upholding the addition of Rs. 8,21,780/- towards excess payment of 

interest without appreciating the fact that the interest was paid at the 

prevailing market rate and there was no excess payment of interest. 

2.  On the facts and circumstance of the case, the ld CIT(A) has erred in 

upholding addition of Rs. 23,10,800 on account of receipt of on-money 

towards sale of flat to Smt. Vimla Devi without considering the fact no 

such amount was received by the assessee.  

3.  On the facts and circumstance of the case, the ld CIT(A) has erred in 

upholding addition of Rs. 7,23,732 on account of violation of section 

43CA without considering the fact that section 43CA did not attract to 

the case of the assessee. 

4.  The assessee craves to add, amend, delete or vary from one or more 

grounds of appeal” 

4.  The fact of the case in brief are that the assessee is a partnership 

firm engaged in business of construction of residential complex. On 03-12-

2015, a survey under 133A of the Income Tax Act, 1961 (in short, the Act) 

was conducted at the business premises of the assessee during which some 

documents, diaries, loose papers, digital data were found. On the basis of 

the survey proceeding, the Assessing Officer (in short “the AO) passed 
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assessment order under section 143(3) of the Act by making addition in the 

total income of the assessee on various counts. 

5. Being aggrieved by the order of the A.O., the assessee carried the 

matter before the ld. CIT(A), who after considering the submissions of both 

the parties and as well as material placed before him, allowed the appeal of 

the assessee partly and sustained the order passed by the AO on the 

certain grounds. Against which, the assessee is in further appeal before the 

ITAT on the grounds mentioned above.  

6. Rival contentions have been heard and record perused. We found 

from perusal of record that during the course of assessment, the AO had 

made disallowance of Rs. 1232670/- out of the interest paid to the various 

parties on the ground that the market rate of interest was 12% and 

assessee had made payment of interest at rate of 15%. He, therefore, 

came to the conclusion that the assessee has made excess payment of 

interest to the extent of 3%. The assessee submitted that it is engaged in 

real estate and construction activity. The activities undertaken by the 

assessee are capital intensive. The assessee is required to invest huge of 

the fund in the different real estate projects. For the purpose of running the 

business smoothly, the assessee is required to borrow funds from various 

private parties in the industry. These are temporary and unsecured loan 
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which bears an interest rate of 15%. It was also contended that the market 

rate of interest payable on unsecured loans ranges between 18% to 24% 

per annum. The interest rate of 12% is receivable only in case cash credit 

limits which are secured with collateral security of property of the borrower. 

In the instant case, the assessee has paid interest at the rate of 15% which 

is quite competitive taking into consideration the current market rates. The 

Ld. CIT(A) restricted the interest payment by the assessee to 13% as 

against the interest rate of 15% adopted by the AO. 

7. We find that in the market the unsecured loans are being offered by 

the Banking companies as well as non-financial companies at the rate of 

18% to 24%. The interest rate of 12% is receivable only in case cash credit 

limits which are secured with collateral security of property of the borrower. 

In the instant case, the assessee has paid interest at the rate of 15% which 

is quite competitive taking into consideration the current market rates. The 

AO as well as ld. CIT(A) failed to appreciate the fact that the assessee is 

into to the real estate business and various unsecured loans have been 

taken from private entities. Hence, the interest paid by the assessee at the 

rate of 15% is quite reasonable. Hence, the addition made by the AO is 

directed to be deleted.  
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8. The next ground pertains to addition towards alleged on-money 

received by the assessee on sale of flats. The AO had made addition of Rs. 

4735600/- on the allegation of receipt of on-money of Rs. 2310800/- and 

Rs. 2424800/- against sale of flat No. 206 and 401, respectively on the 

basis of entries found on the loose papers. The Ld. CIT(A) has deleted the 

addition of Rs. 2424800/- in respect of Flat No. 401 on the ground that the 

assessee had not sold Flat No. 401 at all. Hence, there was no any reason 

to make such addition. The ld. Counsel for the assessee submitted that Flat 

No. 206 was sold via registered deed and payment of the same was 

received through proper banking channel. The assessee had not received 

any amount in addition to the amount credited in the books of account. It 

was also contended that AO had made addition only on the basis of loose 

papers which is quite unreasonable and unjustified. He was not in 

possession of any other document or material to substantiate his finding 

that the assessee had received on-money from the purchaser. The AO did 

not make out any attempt to find out some reliable and cogent material 

evidence on record to support his findings or to corroborate the statement 

of the purchaser. In the present case on hand, except loose sheet found 

during the course of survey proceeding, there was no other evidence on 

record to prove that on-money was received by the assessee towards sale 

of flats. Hence, no addition can be made toward receipt of on-money. In 
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support of its contention, the assessee relied on the following judicial 

pronouncements: 

P. Koteshwara Rao  (ITAT-Vishakhapatma order dated 12.8.2016 

(ITA No. 251 & 252Vizag/2012 

CIT vs. PV Kalyansundaram (294 ITR 49 (Mad) 

 K Lakshmi Savitri Devi in ITA No. 563 of 2011 (AP-HC) 

Samta Khinda vs. ACIT, passed in ITA Nos. 336/Del/2012 & 

5515/Del/2013 (ITAT-Delhi) 

CIT v. Praveen Juneja (Del-HC) ITA No. 56/2017, decided on 

14-07-2017 (Del-HC) 

9.  On the other hand, the ld CIT-DR has relied on the order of the ld. 

CIT(A) and submitted that the ld. CIT(A) has sustained the addition of Rs. 

2310800/- on the ground that the assessee had received on-money on sale 

of the said flat which was evident from the loose papers and that the 

assessee failed to prove the entries made on loose papers on page No. 58 

of the loose paper.  

10. Having considered the rival contentions and carefully perused the 

material available on record. From perusal of record, we found that the 

addition has been made on the basis of loose papers found during the 

course of survey proceeding. It is, however, settled proposition under the 

income tax law that loose papers found during the course of survey 

proceeding do not have evidentiary value. The Coordinate Bench of ITAT 

https://indiankanoon.org/doc/652330/
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Visakhapatnam in the case of P. Koteshwara Rao order dated 

12.8.2016 (ITA No. 251 & 252Vizag/2012 has held that “the A.O. was 

not correct in coming to the conclusion that on money exchanged between 

the parties based on a loose sheet found in the premises of a third party 

and also statement given by a third person. To sustain the addition, the 

A.O. should have taken an independent enquiry about the value of the 

property and ascertain whether any under valuation is done, if so what is 

the correct value of the property”. Further, the A.O. failed to bring any 

evidence to support his findings that there is on-money payment over and 

above what is stated in the sale deed. 

11. We also observe that the Hon’ble Madran High Court in the case 

of CIT vs. PV Kalyansundaram (294 ITR 49 (Mad) it has been 

observed that “notings on the loose pieces of paper on the basis of which 

the initial suspicion with regard to the under-valuation had been raised were 

vague and could not be relied upon as it appeared that the total area with 

respect to the sale deed and that reflected in the loose sheet was 

discrepant.” 

The Hon'ble A.P. High Court in the case of K Lakshmi Savitri Devi in ITA 

No. 563 of 2011 has upheld the order of the Tribunal by observing as 

under:  

https://indiankanoon.org/doc/652330/
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"We are of the view that the Tribunal has rightly held that the 

registered document dt. 21.8.2006 under which the respondent 

purchased the above property showed that only Rs. 65.00 lakhs was 

paid to the vendor by the respondent: that there was no evidence to 

show that the respondent had paid Rs. l.00 crore in cash also to the 

vendor; that no presumption of such payment of Rs.1.00 crore in cash 

can be drawn on the basis of an entry found in a diary loose sheet in 

the premises of C. Radha Krishna Kumar which is not in the 

respondents handwriting and which did not contain the name of the 

respondent or any date of payment or the name of the person who 

made the payment. It rightly held that the Revenue failed to establish 

the nexus of the seized material to the respondent and had drawn 

inferences based on suspicion, conjectures and surmises which cannot 

take the place of proof. We also agree with the Tribunal that the 

assessing officer did not conduct any independent enquiry relating to 

the value of the property purchased and the burden of proving the 

actual consideration in the purchase of the property is on the Revenue 

and it had failed to discharge the said burden. 

The Coordinate Bench of the ITAT Delhi Bench in the case of Samta 

Khinda vs. ACIT, passed in ITA Nos. 336/Del/2012 & 

5515/Del/2013 (AY 2009-10 dated 29. 11.2016, has held that 

“without any corroborating evidence /material, any of the figures mentioned 

/appearing on the unsigned loose papers seized / collected by the 

Department during the course of search /survey, having no evidentially 

value under the provisions of law even u/s. 292C of the I.T. Act, 1961. 
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In the case of CIT vs. Girish Chaudhary (2008) 296 ITR 619 (Delhi-

HC) the Delhi High Court has held that “the revenue has to prove the 

undisclosed income beyond doubt. Further it was held that the document 

should be a speaking one and it should contain narration in respect of 

various figures noted therein. Otherwise, the same should be considered as 

dumb document on which reliance could not placed upon." In this case the 

Court termed a loose sheet containing some notings of figures as a 'dumb 

document' since there was no material to show as to on what basis the AO 

had reached a conclusion that the figure '48' occurring in one of them was 

to be read as Rs. 48 lakhs”. 

In the case of Commissioner of Income Tax v. S.M Aggarwal, the 

Hon`ble Delhi High Court has held that “the said loose papers can at best 

be termed as a 'dumb' document which in the absence of independent 

corroboration could not possibly have been relied upon as a substantive 

piece of evidence to determine the actual rates at which the flats were 

sold.”  A division bench of the Delhi High Court in the case of CIT v. 

Praveen Juneja (Del-HC) ITA No. 56/2017, decided on 14-07-

2017, has deleted addition made by the Income Tax department on ground 

that the same was made solely on the basis of a hand written loose paper 

without any supporting evidence. An addition cannot be made on the basis 

https://indiankanoon.org/doc/172869/
https://indiankanoon.org/doc/205478/
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of a handwritten loose paper which does not indicate if it pertains to the 

assessee and if AO has not brought on record any forensic evidence to 

prove the handwriting of the assessee. An addition cannot be made on the 

basis of suspicion and guesswork and without bringing corroborative 

material on record. In the case of CBI vs. VC Shukla (1998) 3 SCC 410 

it has been held that the loose sheets of paper cannot be considered to be 

books. 

12. We have considered the rival contentions of both the parties. We find 

that the addition has been made on the basis of loose papers impounded 

during the course of survey proceedings. It is, however, settled proposition 

under the law that without any corroborating evidence or material, any of 

the figures mentioned on the unsigned loose papers impounded by the 

Department during the course of search /survey proceeding, have no 

evidentiary value under the provisions of the Act. The said loose papers can 

at best be termed as a 'dumb' document which in the absence of 

independent corroboration could not possibly have been relied upon as a 

substantive piece of evidence to determine the actual rates at which the 

flats were sold. We observe that no presumption of such payment received 

in cash can be drawn on the basis of an entry found in a loose sheet which 

did not contain the name of the assessee or any date of payment or the 
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name of the person who made the payment. The addition has been made 

by the AO only on the basis of his estimate and surmises. Consequently, 

such addition made is directed to be deleted.  

13. The third ground relates to addition made on account of violation of 

section 43AC of the Act. The AO has addition of Rs. 723732/- on the ground 

that the evaluated value (i.e. value ascertained by the Stamp Valuation 

Authorities) is more than the face value shown by the assessee firm, which 

has been considered income as per section 43CA. The ld. CIT(A) has 

sustained the addition made by the assessee on the ground that the 

assessee had not brought any evidence on record to establish that the 

value taken by the AO was higher.  

14. From perusal of the record, we found that the AO as well as ld. 

CIT(A) has failed to appreciate the fact that Section 43CA of the Act is not 

applicable in the instant case, as the stamp valuation of the property was 

on higher side. The AO has not corroborated his conclusion with cogent 

material to sustain the addition. Hence, the adoption of value as per Stamp 

Valuation Authorities was not sustainable. Hence, we direct to delete the 

same. 

15.  In the result, the appeal of the assessee is allowed. 
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16. We decide the appeal of the assessee on merit and allowed the 

appeal in favour of assessee, therefore, the S.A. filed by the assessee 

become infructuous. 

Order pronounced under Rule 34(4) of the Income Tax (Appellate 

Tribunal) Rules, 1962 by placing the details on the notice board. 
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