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O R D E R 
 
PER  SAKTIJIT  DEY,  J.M. 
 

This appeal has been filed by the Revenue challenging the order 

dated 25th May 2016, passed by the learned Commissioner (Appeals)–

56, Mumbai, for the assessment year 2012–13.  

 

2. The dispute in the present appeal is confined to deletion of 
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interest charged under section 234B of the Income Tax Act, 1961 (for 

short “the Act”).  

 
3. Brief facts are, the assessee, a company incorporated in Hong 

Kong, is engaged in the business of providing services in connection 

with the sale of advertisement air time, distribution of channels and 

syndication of content. For the assessment year under dispute, the 

assessee filed its return of income on 28th November 2012 declaring 

total income of ` 8,31,52,086. While completing the assessment, the 

Assessing Officer noticed that the income offered by the assessee 

comprises of 50% share in franchisee fee earned by Star International 

Movies Ltd. and Channel–V Music Network limited partnership. Besides 

the above, the assessee has also earned license fee of ` 58,49,049, for 

grant of license to use the star mark by Star C.J. Network India Pvt. 

Ltd. Though, the Assessing Officer accepted the income declared by 

the assessee in the return of income, however, she was of the view 

that the assessee has not paid advance tax on the income declared, 

therefore, she proceeded to compute interest under section 234B of 

the Act. Being aggrieved with the levy of interest under section 234B 

of the Act, the assessee filed appeal before the first appellate 

authority. 

 
 

4. Before the learned Commissioner (Appeals) the specific 
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contention of the assessee was that since as per the existing 

provisions of section 209(1)(d) r/w 195 of the Act, for estimating the 

income for payment of advance tax, the assessee has to reduce the 

amount of tax deductible or collectible at source, the liability was on 

the deductor to deduct tax at source while making the payment to the 

assessee. Hence, the assessee was not liable to pay advance tax on 

the income which was subject to deduction of tax at source under 

section 195 of the Act. In support of such contention, the assessee 

relied upon the decision of the Hon'ble Jurisdictional High Court in DIT 

v/s NGC Network Asia LLC, [2009] 222 CTR 85 (Bom.). The assessee 

also submitted, while deciding identical issue in its own case for 

assessment year 2007–08 and 2008–09, the Tribunal has held that 

since the income received by assessee was subject to TDS provisions, 

there was no liability to pay advance tax. Accordingly, interest charged 

under section 234B of the Act was deleted. Taking note of the 

aforesaid decisions of the Hon'ble Jurisdictional High Court and the 

Tribunal in the context of relevant statutory provisions, the learned 

Commissioner (Appeals) deleted the interest charged u/s 234B. 

 
5. The learned Authorised Representative at the outset submitted, 

the issue is squarely covered by the decision of the Hon'ble 

Jurisdictional High Court in NGC Network Asia LLC (supra) and the 

decisions of the Tribunal in assessee’s own case. 
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6. The learned Departmental Representative, though, fairly agreed 

that the issue is covered by the decisions referred to by the first 

appellate authority, however, he relied upon the observations of the 

Assessing Officer. 

 

7. We have considered rival submissions and perused material on 

record. Precisely the dispute is, whether the assessee was liable to pay 

advance tax on the income offered by it to tax for the impugned 

assessment year and whether for not paying advance tax on such 

income, the assessee is subject to levy of interest under section 234B 

of the Act? There is no dispute that the assessee is a foreign company; 

therefore, any payment made to it by an Indian entity is subject to 

deduction of tax under section 195 of the Act if such income is 

chargeable to tax in India. There is no dispute to the fact that the 

assessee itself has admitted that the remittances / income received by 

it from India are taxable under the Act. Therefore, the payment / 

remittances to the assessee were subject to deduction of tax under 

section 195 of the Act. Admittedly, while making such payments to the 

assessee, no tax has been deducted under section 195 of the Act. 

Therefore, in this situation, it is necessary to examine whether the 

assessee was liable to pay advance tax on the income declared and 

having failed to do so, whether interest under section 234B of the Act 
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is chargeable. As per the provisions of section 209(1)(d) of the Act, as 

it existed during the relevant assessment year, the advance tax to be 

computed has to be reduced by the amount of income tax which would 

be deductible or collectable at source during the relevant financial year 

under any provision of the Act. Thus, as per the aforesaid provision 

applicable to the impugned assessment year, advance tax payable for 

the financial year relevant to the assessment year under dispute has 

to be reduced by the amount of income tax which would be deductible 

/ collectable at source under any provision of the Act. Thus, as per the 

aforesaid provision, there was no liability on the assessee to pay 

advance tax on the income which is subject to deduction of tax. 

Subsequently, by Finance Act, 2012 a proviso was inserted to section 

209(1)(D) of the Act which made it clear that irrespective of the fact 

whether tax was deductible or collectible on a particular income, the 

assessee has to pay advance tax without reducing the tax deductible 

or collectible if the deductor has not deducted tax on such income. 

However, while introducing the aforesaid proviso by finance bill 2012, 

it has been clarified that such amended provision will apply from 

financial year 2012–13 onwards, hence, not applicable to the 

impugned assessment year. 

 

8. The Hon'ble Jurisdictional High Court while deciding identical 

dispute relating to levy of interest under section 234B of the Act in 
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case of NGC Network Asia LLC  (supra), after taking note of relevant 

statutory provision existing prior to the amendment made by Finance 

Act, 2012, as well as ratio laid down in certain judicial precedents held 

that when a duty is cast on a payer to deduct tax at source, no 

interest can be imposed on the payee / assessee under section 234B 

of the Act on account of failure on the part of the payer to deduct tax 

at source. It is relevant to observed, following the aforesaid decision of 

the Hon'ble Jurisdictional High Court the Tribunal has also decided the 

issue in favour in assessee’s own case in assessment year 2007–08 

and 2008–09, as referred to by the learned Commissioner (Appeals). 

Since, the decision of the first appellate authority is in accordance with 

the ratio laid down in the judicial precedents referred to by the learned 

Commissioner (Appeals), which also includes the decision of the 

Hon'ble Jurisdictional High Court (supra), we do not find any infirmity 

in the order of the learned Commissioner (Appeals). Ground raised is 

dismissed. 

 

9. In the result, Revenue’s appeal is dismissed. 

Order pronounced in the open Court on 16.01.2019 

 
Sd/- 

RAMIT KOCHAR 

ACCOUNTANT MEMBER 

 
 

 
 

  Sd/- 
SAKTIJIT DEY 

JUDICIAL MEMBER 

 

MUMBAI,   DATED:  16.01.2019 
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Copy of the order forwarded to: 
 
(1) The Assessee;  

(2) The Revenue;  

(3) The CIT(A); 

(4) The CIT, Mumbai City concerned; 

(5) The DR, ITAT, Mumbai; 

(6) Guard file. 

        True Copy  

                     By Order 
Pradeep J. Chowdhury 

Sr. Private Secretary 
 

        (Sr. Private Secretary) 
                                                        ITAT, Mumbai 

 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 


