
IN THE INCOME TAX APPELLATE TRIBUNAL 
‘A’ BENCH, BENGALURU 

 
BEFORE SHRI SUNIL KUMAR YADAV, JUDICIAL MEMBER 

and 
SHRI INTURI RAMA RAO, ACCOUNTANT MEMBER 

 
Stay Petn.No.25/Bang/2018 
(In ITA No.202/Bang/2018) 
(Assessment year: 2015-16) 

 
M/s.Flipkart India Pvt. Ltd. 
‘Essae Vaishnavi Summit’, 
No.6/B, 7th Main, 80 Feet Road, 
3rd Block, Koarmangala Industrial Layout, 

  

Bengaluru.   
 
          Vs. 
 

… Petitioner 

Asst. Commissioner of Income-tax,   
Circle 3(1)(1),   
Bengaluru. … Respondent 
 

Petitioner by : Shri Tarun Gulati, Advocate 
Respondent by : Dr. P.V.Pradeep Kumar, Addl.CIT(DR) 

 
Date of hearing :  02/02/2018 

Date of pronouncement :  06/02/2018 
 
 

O  R  D  E  R 
 
Per INTURI RAMA RAO, AM : 
 

 This stay petition is filed by the assesse-company for the 

assessment year 2005-06 seeking stay of demand of Rs.109,52,32,984/. 

2.       Briefly, the facts of the case are that the assessee was engaged in 

the business of wholesale distribution of books, mobiles, computers, 

home appliances, electronics, apparels etc.  The return of income for the 

assessment year 2015-16 was filed on 10/09/2015 declaring loss of 

Rs.796.34 crores and claiming refund of Rs.10.39 crores.  Against the 

said return of income, the assessment was completed by the Asst.CIT, 

Circle 3(1)(1), Bangalore [hereinafter referred to as ‘AO] vide order 

dated 28/10/2016 passed u/s 143(3) [hereinafter referred to as 'the Act' 

for short] at total income at Rs.408,33,61,672/-.  While doing so, the 

Assessing Officer [AO] treated the loss incurred in the business as capital 

expenditure as the loss in the form of discounts offered to customers is 
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intended to build up brand value/monopoly or primacy in the online 

market.  For the purpose of arriving at the price at which the assessee-

company could have sold the products, the AO had applied the 

comparable profit earned by entities engaged in similar line of business 

on the cost of goods sold + cost of the goods sold. The difference 

between realizations made by the assessee-company and the value so 

arrived is capitalized and depreciation thereon was allowed at 25% 

treating it as intangible asset.  Consequently addition of 

Rs.1401,23,65,549/- was made to the returned loss, before setting off of 

brought forward losses of earlier years.  After set off of the brought 

forward losses, assessed income was computed at Rs.1204,67,18,537/-. 

3. On appeal before the ld. Commissioner of Income-tax(Appeals) 

[CIT(A)], the ld.CIT(A) adopting the average profit of  comparable at 

11.369 as against 16.96 adopted by the AO, computed the addition at 

Rs.13,32,01,64,018/- as against Rs.1401,23,65,549/- made by the AO. 

4. Being aggrieved, the assessee-company filed appeal before us.  

The assessee-company filed the present stay petition seeking stay of 

demand of Rs.109,52,32,984/-.  During the course of hearing of the stay 

petition, the learned counsel for the assessee submitted that : 

i)     The demand in question had arisen on account of addition 

made by the AO by estimating the turnover without rejecting books 

of account and the ld.CIT(A) denied even depreciation granted by 

the AO without giving an opportunity of being heard to the 

assessee-company.   

ii)   The AO applied the principles of transfer pricing on the 

transactions with unrelated parties to compute notional income.   

iii)    The AO had no authority to substitute market price in place of 

price or value agreed between parties to the transaction unless the 

transaction has been shown to be sham or value shown was not 

valued in the books of account. Reliance in this regard was made on 

the order of the Gujarat High Court in the case of CIT vs. Keshavlal 

Chandulal (59 ITR 120). 
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iv)   The AO cannot adopt market price of goods sold ignoring the 

real price fetched from the transaction.  Reliance in this regard was 

placed on the decision of the Hon’ble jurisdictional High Court in the 

case of A.Khadar Bhasha vs. ACIT (232 Taxman 434). 

v) The AO cannot make addition merely based on perceived general 

market conditions.  Reliance in this regard was placed on the 

decision of  the Hon’ble Delhi High Court in CIT vs. Discovery 

Estates (P) Ltd. (356 ITR 159). 

vi) The AO cannot resort to estimation of income without rejecting 

the books of account by drawing support from the decision of the 

Hon’ble jurisdictional High Court in the case of CIT vs. Anil Kumar & 

Co. (386ITR 702). 

vii) The ld.CIT(A) denied depreciation on intangibles without 

granting an opportunity of being heard to the assessee-company. 

Thus it was submitted that in the light of the above facts of the case, the 

assessee-company has got strong prima facie case in its favour as the 

impugned additions were made against the ratio laid down by the Hon’ble 

jurisdictional High Court in the cases cited supra.  

5. As regards the liquidity position of the company, the learned 

counsel for the assessee-company merely stated that in view of huge 

losses incurred by the assessee-company the financial position of the 

assessee-company does not permit to pay the disputed tax demand.  

However, learned counsel for assessee had not brought any material on 

record like copies of bank statements etc., in support of this assertion. 

6.       On the other hand, learned DR placed reliance on the orders of the 

lower authorities.  

7.  We heard rival submissions and perused material on record.  Now 

it is settled position of law as held by the Hon’ble Apex Court in the case 

of Asst. Central Excise vs. Dunlop India Ltd. (154 ITR 172) that disputed 

tax demand can be stayed by the appellate authorities on the 
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consideration of (i) Existence of prima facie case, (ii) Financial hardship 

and (iii) Irreparable injury and balance of convenience. 

8. In the present case, the arguments advanced on behalf of the 

assessee-company in support of the existence of prima facie case 

extracted supra, cannot be accepted for simple reason that the AO had 

not rejected the books of account nor applied the TP principles on 

transactions with unrelated party as the AO merely adopted the 

methodology to arrive at the value of realization, had the products would 

have been sold with profit motive. Therefore, none of the case-laws relied 

upon by the learned counsel for the assessee-company are applicable to 

the facts of the present case or issue in the present case.  Therefore, 

there is no question of application of binding precedent to the facts of the 

present case.  The learned counsel for the assessee had not advanced 

any arguments as to how there is patent error in the methodology 

adopted by the TPO for the purpose of arriving at the value of intangibles 

nor was there any argument rebutting the case of the TPO that the loss 

incurred by the assessee-company in the form of discounts offered is 

nothing but intangibles.  On mere perusal of the order of the ld.CIT(A), it 

is clear that he had not rejected  depreciation on the intangibles granted 

by the AO, the fact that the AO had not granted benefit of depreciation 

while passing consequential order to the CIT(A)’s  order does not form 

part of the subject matter of the appeal before us. Thus, in our 

considered opinion, no case was made out by the learned counsel for 

assessee-company that there is strong prima facie case in favour of the 

assessee-company, on the merits of the additions made by the AO. 

8.1  As regards financial hardship, the only submission of the assesse-

company is that it is incurring losses.   Hence, the liquidity position of the 

assessee-company cannot afford to pay the disputed tax liability.  This, in 

our considered opinion, may not be reflecting the true picture of the 

financial position of the company,   there is every possibility of availability 

of liquidity in the company on account of receipt of huge share capital 

and huge share premium.  The assessee-company made no effort to file 

any evidence demonstrating any financial hardship before us.  Therefore, 
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we hold that no case was made out in favour of the assessee-company 

on account of financial hardship. 

8.2  As regards balance of convenience also, the assesse-company had 

failed to make out any case in its favour.  The co-ordinate bench of 

Tribunal in the case of Google India Pvt. Ltd. vs. DCIT (International 

Taxation) (87 taxman.com  149) [to which both of us are parties], after 

referring to the judgment of the Hon’ble Supreme Court in the case of 

Asst. Central Excise vs. Dunlop India Ltd. (154 ITR 172) held as under: 

“4. In the original stay petition, this Tribunal granted stay of demand subject 
to payment of Rs.60 lakhs considering the prima facie case in favour of the 
assessee-company. Now, in light of recent order of this Tribunal in assessee's 
own case, the issue in appeal is covered against the assessee-company. 
Therefore, it cannot be said that there is prima facie case in favour of 
assessee. The Hon'ble Apex Court, in the case of Asstt. Collector of Central 
Excise v. Dunlop India Ltd. [1985] 154 ITR 172 laid down the following 
three para meters to be taken into consideration at the time of grant of stay of 
demand by the appellate authorities: 

i.   Existence of prima facie case 

ii.   Financial hardship, and 

iii.   Irreparable injury and balance of convenience. 
The Hon'ble Supreme Court held as follows in para.6: 

"6. . . . All this is not to say that interim orders may never be made 
against public authorities. There are, of course, cases which demand that 
interim orders should be made in the interests of justice. Where gross 
violations of the law and injustices are perpetrated or are about to be 
perpetrated, it is the bounden duty of the Court to intervene and give 
appropriate interim relief. In cases where denial of interim relief may 
lead to public mischief, grave irreparable private injury or shake a 
citizen's faith in the impartiality of public administration, a Court may 
well be justified in granting interim relief against public authority. But 
since the law presumes that public authorities function properly and bona 
fide with due regard to the public interest, a Court must be circumspect 
in granting interim orders of far-reaching dimensions or orders causing 
administrative, burdensome inconvenience or orders preventing 
collection of public revenue for no better reason than that the parties 
have come to the Court alleging prejudice, inconvenience or harm and 
that a prima facie case has been shown. There can be and there are no 
hard and fast rules. But prudence, discretion and circumspection are 
called for. There are several other vital considerations apart from the 
existence of a prima facie case. There is the question of balance of 
convenience. There is the question of irreparable injury. There is the 
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question of the public interest. There are many such factors worthy of 
consideration......... " 

Again vide para. 9 held as follows: 

"9. . . . Even assuming that the company had established a prima facie 
case, about which we do not express any opinion, we do not think that it 
was sufficient justification for granting the interim orders as was done by 
the High Court. There was no question of any balance of convenience 
being in favour of the respondent- company. The balance of convenience 
was certainly in favour of the Government of India. Governments are not 
run on mere bank guarantees. We notice that very often some Courts act 
as if furnishing a bank guarantee would meet the ends of justice. No 
Governmental business or for that matter no business of any kind can be 
run on mere bank guarantees. Liquid cash is necessary for the running of 
a Government as indeed any other enterprise. We consider that where 
matter of public revenue are concerned, it is of utmost importance to 
realize that interim orders ought not to be granted merely because a 
prima facie case has been shown. More is required. The balance of 
convenience must be clearly in favour of the making of an interim order 
and there should not be the slightest indication of a likelihood of 
prejudice to the public interest ....." 

In the present case, learned counsel for the assessee fairly admitted that none 
of the above para meters laid down by the Hon'ble Apex Court in the case 
of Dunlop India Ltd. (supra) are met. ……………………….. 

Thus having regard to the above legal position, the assessee-company had not 
made out a case for stay of the demand. In the circumstances, the stay petition 
seeking extension of stay is not maintainable and is accordingly dismissed.” 

8.3 Even in the present case, the ratio laid down by the Hon’ble Apex 

Court in the case of Dunlop India Ltd., (supra) is squarely applicable, as 

the assessee-company had failed to make out a case that there is gross 

violation of law and injustices are perpetuated and denial of stay would 

lead to irreparable loss, there is no balance of convenience in favour of 

the assessee-company to order stay of the demand in question, not to 

speak of the financial hardship.  Further, the Hon’ble jurisdictional High 

Court, while approving the spirit of the order of this Tribunal in Google 

India Pvt. Ltd. (supra)  held as follows in [2017] 87 taxmann.com 290:  

8. Having heard learned counsel for the respective parties at length, I 
find that granting of any interim order in these writ petitions and 
keeping the writ petitions pending before this Court would not serve 
any purpose particularly, when the matter is set down for final 
arguments before the Appellate Tribunal tomorrow (23/11/2017). In 
the circumstances, a direction is issued to the Tribunal to dispose of 
the appeal in an expeditious manner i.e., on or before 31/01/2018. It is 
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needless to observe that in view of the specific direction issued by this 
Court for expeditious disposal of the appeal by the Appellate 
Tribunal, both parties are directed to co-operate with the Tribunal. 

9. It is noted that the demand is about Rs.129,00,00,000/- (Rupees one 
hundred and twenty nine crore only). It is an admitted fact that a sum 
of Rs.70,00,00,000/- (Rupees seventy crore only) is deposited by the 
petitioner which amounts to about 55% of the outstanding demand. In 
order to further protect the interest of the revenue and keeping in mind 
the fact that the appeal is slated for final arguments before the 
Appellate Tribunal and balancing the equities on both sides, the 
petitioner is directed to retain a balance of another 20% in Account 
No.0037238007 maintained with CITI Bank, M.G.Road Branch, 
Bengaluru-560 001. The said balance is rounded off to 
Rs.26,00,00,000/- (Rupees twenty six crore only) shall be maintained 
pending disposal of the appeal by the Appellate Tribunal. It is directed 
that the respondent shall not take further steps pursuant to order dated 
15/11/2017 (Annexure-H) and notice dated 20/11/2017 till the 
disposal of the appeal by the Appellate Tribunal. 

8.4    In the present case also, drawing support from the decision of the 

Hon’ble jurisdictional High Court in the case of Google India Pvt. Ltd. 

(cited supra) we direct the assessee-company to pay 50% of the demand 

in question on or before 28/02/2018 and furnish bank guarantee for 

balance demand for a period of 6 months before the Assessing Officer on 

or before 28/02/2018.  The stay order is valid for a period of six months 

from the date of the order or till disposal of the appeal whichever is 

earlier.  The matter is already listed for hearing for 17/05/2018.  

However, we direct the registry to advance the hearing date to 

09/04/2018. The stay order is subject to condition that the assessee-

company shall not seek adjournment of the appeal without any just and 

reasonable. 

9. In the result, stay petition is disposed of on the above lines. 

       Order pronounced in the open court on  06th February, 2018 
 
 
            Sd/-                                                                   sd/- 
 (SUNIL KUMAR YADAV)       (INTURI RAMA RAO) 
      JUDICIAL MEMBER     ACCOUNTANT MEMBER 
Place       : Bengaluru. 
D a t e d :  06/02/2018  
srinivasulu, sps 
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Copy to :  

1 Appellant  
2 Respondent  
3 CIT(A)       
4 CIT  
5 DR, ITAT, Bangalore.  
6 Guard file  

                                                            By order 
 
 

                                                                     Senior Private Secretary 
Income-tax Appellate Tribunal  

                                                               Bangalore 


