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O R D E R 

 

Per A. Mohan Alankamony, Accountant Member 

  

 This appeal is filed by the assessee aggrieved by the order of ld. 

CIT(A)-I in ITA No.99/DC 11(2)/A-I/08-09 dated 15.2.2010 for the A.Y. 

2006-07. 

2. The assessee has raised four grounds in its appeal, however the 

crux of the issue is the disallowance of technical assistance fee paid to 

ROTEM for an amount of Rs.8,69,26,609 construing it not to be an 
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expenditure in the nature of  revenue but capital in nature following the 

decision in Eimco-K.C. P. Ltd. v. CIT (2000) reported in 242 ITR 659 (SC).   

3.  The appellant is a public sector company manufacturing earth 

moving equipments, rail products and defense products.  It filed its return of 

income for the A.Y. 2006-07 declaring a total income of Rs.267,67,94,870 

on 29.11.2006.  Subsequently the company filed a revised return on 

20.3.2007.  The case was selected for scrutiny and assessment was 

completed u/s. 143(3) of the Act on 22.12.2008. 

4.  During the course of the assessment proceedings, ld. AO noticed 

that the assessee had claimed expenditure being technical assistance fee 

paid to a Korean company viz., ROTEM to the tune of Rs.8,69,26,609.  Ld. 

AO after examining the agreement made by the assessee company with 

the Korean company, ROTEM, made the following observations:  

(a)  The assessee company is normally engaged in the 

manufacture and sale of EMU and railway rolling stock.   

(b)  The technical fee paid to the Korean company ROTEM 

was for manufacturing of rolling stock viz., stainless steel for the 

EMU use to be delivered for Delhi Metro Rail.   

(c)  As per the technical agreement, the Korean company 

ROTEM will provide the appellant with the design, development 

and other engineering aspects on a case to case basis.   

(d)  The proprietary right in the know how would belong to 

ROTEM and appellant is only authorized to use the same.   

(e)  The appellant has the exclusive right to use the technology 

in India provided by ROTEM.   

  

Based on these findings, the ld. AO came to the conclusion that –  
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(i) The assessee has started a new line of business and the 

technology obtained is for manufacture of new products. 

(ii) The assessee derives benefit of the expenditure over a period of 

time. 

(iii) The technical knowledge and assistance agreed to be supplied 

by ROTEM is a capital asset. 

(iv) The assessee has become part owner of the technical know-how 

within the meaning of Section 32 of the Income Tax Act. 

(v) The technology obtained would not change rapidly and would not 

become obsolete within a year and the benefits are accrued on a 

long term basis.  

(vi) The payment for initial technology would be capital.  

 

5. Further, relying on the judicial pronouncement in Eimco-K.C. P. Ltd. 

v. CIT (2000) reported in 242 ITR 659 (SC), the ld. AO treated the amount 

paid for technical assistance fee to ROTEM as capital expenditure and 

disallowed it as revenue expenditure in computing its income. The 

appellant made elaborate submissions before the ld. CIT(Appeals) citing 

various case laws.  However, the ld. CIT(A) held that there is no change in 

the line of business from manufacture of EMU to Metro rail coaches by 

setting up a new business but new rail coaches with advanced technology 

has been purchased and by paying an upfront fee the appellant has got 

substantial right to use the ROTEM rail technology extending over a large 

territory of earth for a very long period which may even be called part 

ownership over the income yielding technology deriving enduring benefit 

and therefore the upfront fee paid is capital in nature, hence disallowed and 

addition sustained.  
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6. After hearing both the parties, it was required by the Bench to submit 

the annual report of the appellant for the previous year 2005-06. On 

perusing the annual report, the Bench observed a qualifying note in page 

38 of the annual report item No.25 – Notes annexed to and forming part of 

annual statement of accounts for the year ended 31.3.2006 sub-head (ii) 

Notes 2(b). The same is reproduced for reference;  “Advance for 

technical assistance Rs.869.27 lakhs represents first installment 

payment to a foreign collaborator M/s. Rotem, Korea towards transfer 

of technology and technical assistance in terms of Memorandum of 

Agreement with the approval of Government of India, pending 

execution of detailed collaboration agreement.”  

7.  It is evident from the above that the amount of Rs.869.27 lakhs paid 

to Rotem is only an advance for technical assistance.  An advance 

payment for expenditure cannot be revenue expenditure for the current 

year.  Therefore a thorough examination as to the nature of payment is vital 

before deciding the legal issue.  More over from the paper-book produced 

before us, it is evident that the case laws relied upon by the appellant was 

not before the ld. AO for examination.   Therefore, in the interest of justice, 

the entire issues is remitted back to the file of ld. AO for a through 

examination of the facts and law involved in the case afresh and pass 

appropriate order as per law.  

8. In the result, the appeal is allowed for statistical purposes.   
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 Pronounced in the open court on this 13th day of  May, 2011. 

 

  Sd/-       Sd/- 

 
 ( GEORGE GEORGE K. ) (A. MOHAN ALANKAMONY ) 

       Judicial Member        Accountant Member  
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Dated, the  13
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  May, 2011. 
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